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PER CURI AM

Joseph Pul l'ins appeal s fromhi s twenty-seven nonth prison
sentence for conspiracy to distribute cocaine in violation of 21
U S.C. 8§ 846 (2000).' Finding no reversible error, we affirm

Pullins <clains that the district court inproperly
sentenced himwhen it inposed a sentence greater than the nmaxi mum
aut hori zed by the facts in the indictnent to which he pled guilty.
Because Pullins failed to raise this clai mbelow, we nust reviewit

for plain error. United States v. Hughes, 401 F.3d 540, 547 (4th

Cr. 2005). Pullins pled guilty to conspiracy to distribute
cocai ne on Cctober 14, 2003. At sentencing, the district court
found Pul |l i ns responsi bl e for cocai ne equivalent to 11.95 kil ograns
of marijuana, but only 3.647 kilograns of that anount 1is
attributable to Pullins’ actions on October 14. That 3. 647
kil ograns of marijuana equivalent results in a base offense |evel
of twelve, not the offense |evel of sixteen upon which Pullins’

sentence was cal cul at ed. 2 Applying offense level twelve® and

Pul I'i ns does not chall enge his conviction.

2Just as we noted in Hughes, 401 F.3d at 545 n.4, “[we of
course offer no criticismof the district judge, who foll owed the
| aw and procedure in effect at the time” of Pullins’ sentencing.

3As in United States v. Evans, 416 F.3d 298 (4th GCr. 2005),
for purposes of determ ning whether a Sixth Amendnent violation
occurred, the sentence inposed on Pullins is conpared agai nst the
gui del i ne range he shoul d have recei ved, based on a jury verdict or
adm tted conduct, excluding the adjustnment for acceptance of
responsi bility.




Pul lins’ crimnal history category of 1V, Pullins sentencing range
woul d have been twenty-one to twenty-seven nonths. Pul I'i ns’
sentence of twenty-seven nonths fell wthin that range. As
Pul lins’ sentence did not exceed the nmaxi mum authorized by the
facts of the offense to which he pled guilty, no Sixth Arendnent
violation occurred that affected his substantial rights.
Accordingly, the district court did not commt plain error. See
Evans, 416 F.3d at 298.

To the extent Pullins argues that the district court’s
treatment of the sentencing guidelines as mandatory requires
resentencing, this claimalso fails. Although Pullins is correct
that the district court erred in treating the guidelines as
mandat ory, see Hughes, 401 F. 3d at 547-48, we have held that in the
plain error context, the error of sentencing under the mandatory
gui del i nes regi ne does not warrant a presunption of prejudice, nor

is it a structural error. United States v. Wiite, 405 F.3d 208,

224 (4th Cr. 2005). Nothing in the record suggests the error in
appl yi ng the gui delines as nandatory affected the court’s ultimte
determ nation of Pullins’ sentence. Accordingly, Pullins cannot
satisfy the prejudice requirenment of the plain error standard.
Accordingly, we affirm Pullins’ sentence. W dispense

with oral argunment because the facts and |egal contentions are



adequately presented in the materials before the court and

argunment woul d not aid the decisional process.
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